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A Changing Tide — Republican Victory in Massachusetts

In a stunning turn of events, Republican Scott Brown has won the Massachusetts Senate seat held by
the late Senator Kennedy for the past 47 years. Brown defeated Massachusetts Attorney General
Martha Coakley by a margin of 52% to 47%. There appear to be no complicating factors with the
election results, as Brown’s margin of victory was sufficient to avoid a recount and Coakley has
publically conceded defeat.

Brown campaigned on a platform that opposed the current healthcare reform legislation in Congress.
His election may have significant ramifications on the success of a reform proposal because, once
seated, Brown will be the 41* Republican in the Senate, thus eliminating the filibuster-proof
Democratic majority.

What Happens to Healthcare Reform Now?

It is not clear what the future will hold for healthcare reform legislation. Congressional Democrats and
Obama Administration officials are meeting behind closed doors to come up with a strategy to keep the
reform bill alive. Republicans are touting Brown’s win as evidence of the lack of public support for the
bill and the need to start over on healthcare reform.

We see a number of possible outcomes from Brown’s election, all of which will have significant
implications for the success of passing a bill this year.

o Reform is stalled. A final merged bill negotiated by the Democratic leadership will likely face a
filibuster by Senate Republicans. As a result of the election, the Democrats lose the 60-vote
majority to invoke cloture, and will not be able end a Republican filibuster on a party line vote.
In order to pass legislation, the bill may need to be retooled to garner the support of at least one
Republican to reclaim the needed 60 votes. It is unclear whether a moderate Republican, like
Olympia Snowe, would be willing to cross party lines in order to pass the legislation.

o The House agrees to Senate bill. 'The House could vote to accept the Senate’s reform package “as
1s”, thus not requiring another vote in the Senate. This would avoid the filibuster issue
described above, but may not be possible given significant differences between the current
House and Senate legislation. Progressives in the House are strongly opposed to many
provisions in the Senate bill and have indicated they may not be willing to support approving
the Senate’s legislation. Some observers see a possible compromise with Progressives, where
the House votes to approve the current Senate bill, and the House leadership and the
Administration agree to push through additional changes in the Spring, perhaps using the
reconciliation process in the Senate, which only requires a simple majority of 51 votes.
However, the prospects for meaningful changes through reconciliation are laden with
procedural and substantive difficulties.

e Delay tactics. Initial reports were that Democrats may seek to delay seating Brown until after a
final vote by the Senate on healthcare reform. This procedural maneuver has come under
criticism from both the sides of the aisle. One Democratic Senator has publically expressed the
view that no votes should be taken in the Senate before Mr. Brown is seated. Further,
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Massachusetts interim Senator Kirk indicated that his work in the Senate is now concluded,
implying that if delay tactics are used to pass a reform package, he may not provide the 60"
vote. As this develops, it will be interesting to see whether the Senate leaders use such tactics
and what political fallout may ensue from such maneuvers.

As you can see, we are far from an end in the healthcare reform debate. We will continue to monitor
the situation in Washington — and provide you with timely updates as information becomes available.
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