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Now that we are less than a year away from the January 2014 full 
implementation of the Affordable Care Act, the regulations are 
coming out of Washington fast and furious.  As you can expect, 
the more answers we get, the more questions we have.   
 
The IRS has just proposed regulations on a variety of issues  
surrounding the employer penalty provisions under Health Care 
Reform. While the new rules leave a number of questions  
unanswered, they do provide greater clarity on how the penalty  
provisions will work and offer some transitional and administrative 
relief, as well as a few surprises. These proposed rules can be  
relied on until final guidance is issued and any more restrictive 
rules will only be applied prospectively.  
 
Key highlights of the new guidance include: 
 
 “Substantially All” Means 95% - The requirement to offer some 

level of coverage (“minimum essential coverage”) to substan-

tially all full-time employees and their dependents in order to 

avoid the “$2,000 times all full-time employees” penalty will 

require an offer of such coverage to at least 95% of all  

 full-time employees and their dependents. Just for plan years 

beginning in 2014, transitional relief will allow an employer to 

limit the coverage offer to employee only coverage, as long as 

it is taking steps during that plan year to expand the offer of 

coverage to dependents for future plan years. 

 Dependent Does Not Include Spouse - For purposes of the   

requirement to offer coverage to dependents as a condition of 

avoiding the penalty, the regulations define “dependent” as the 

employee’s children up to age 26, and not the spouse. 
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 No Controlled Group Aggregation for Penalty Assessment - The regulations clarify that while commonly owned 
employers will be aggregated for purposes of determining whether they are subject to the penalty rules (the 50 
full-time employee test), the actual penalty assessment will be done on an employer by employer basis, based on 
whether the individual employer provides the required coverage or not. The regulations provide a methodology 
for allocating to individual employers the “first 30 employee” reduction in the “$2,000 times all” penalty calcula-
tion. 
 Limited Transitional Relief for Non-calendar Year Plans - Because the penalty provisions go into effect on Janu-
ary 1, 2014 and are not based on plan years, many fiscal year plans would be at risk as of January 1, 2014, 
unless they made changes during or at the beginning of the 2013 plan year. The transitional relief under the new 
guidance generally covers fiscal year plans in place on December 27, 2012. It offers relief with respect to (i) em-
ployees who would be eligible for coverage in 2014, based on eligibility rules in effect on December 27, 2012; and 
(ii) employees not previously offered coverage but who will be offered coverage beginning in the 2014 plan year - 
but, for this latter group, only where the plan already covered at least 25% of full-time employees at some time 
between October 31, 2012 and December 27, 2012, or offered coverage to at least 33-1/3% of full-time employ-
ees during the most recent open enrollment before December 27, 2012. The relief from penalty assessments be-
ginning January 1, 2014 will only apply if the affected employees are offered affordable minimum value coverage 
as of the plan year beginning in 2014. 
 Section 125 Will Allow Mid Year Changes for Fiscal Year Plans – The guidance contemplates expansion of the 
section 125 change in status rules to allow employees in non-calendar year plans to change pre tax elections in 
order to drop coverage under the plan to enroll in a State Exchange or to join the employer plan to avoid the Indi-
vidual Mandate penalty. Employers will have to amend their cafeteria plans if they wish to adopt these changes 
and the amendment must be made by December 31, 2014, retroactive to the beginning of the 2013 plan year. 
 Additional 9.5% W-2 Safe Harbor Methodologies – The affordability safe harbor rules have been expanded to 
include a fail safe based on the Federal Poverty Level, a determination based on monthly rates of pay and adjust-
ments for partial years of coverage. 
 Significant Clarification of the Rules for Determining Full-Time Employee Status – These include employee-
friendly definitions of hours to be counted and standards for applying the measurement periods, special protec-
tions for teachers and certain other full-time workers that may not work a full calendar year and good faith reli-
ance rules for seasonal worker scenarios. 
 Transitional Rules for 2013 Look Back – Employers intending to use a 12 month look back period for determin-
ing full-time employee status will be allowed to use a shortened 2013 look back period of at least six months be-
ginning no later than July 1, 2013 for determining 2014 eligibility. This relief is being offered in order to give em-
ployers sufficient time to assess the various options afforded them under the new guidance. 
 Special Rules for Multiemployer Plan Coverage – Transitional relief is being provided through 2014 to employ-
ers that contribute to multiemployer plans to cover situations where employer contributions are made on other 
than an hourly rate basis. Further clarification will be needed to determine the value of this relief for employers 
whose contributions are calculated solely based on hours. 
 The new rules are lengthy and complex. We will be providing more detailed analysis of certain provisions in 
future articles.    
Brian McLaughlin (Brian.McLaughlin@usiaffinity.com) is vice president of USI Affinity’s Benefit Solutions Group.  
 
For more information about insurance and benefits options, visit http://benefits.usiaffinity.com/ or call 800-265-
2876. 
 
For over 75 years, the divisions of USI Affinity have developed, marketed and administered insurance and finan-
cial programs that offer affinity clients and their members unique advantages in coverage, price and service. USI 
Affinity has the experience and know-how to navigate the marketplace and design the most comprehensive and 
innovative insurance and benefits packages to fit a client’s individual needs. 
 
Disclaimer: This document is designed to highlight various employee benefit matters of general interest to our readers. It is 
not intended to interpret laws, regulations or to address specific client situations. It should not be construed as legal advice 

or opinion.  
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